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events or agencies that have intervened; for it is intervening efficient 
causes and not intervening agencies that defeat liability for the original 
negligence 2 Such would certainly be the result in those jurisdictions 
that follow what may be called the "hindsight" rule. 3 But even in 
the more conservative jurisdictions that follow the "foresight" rule, 
the defendant would not be excused from liability merely by such acts 
of a third party as a man of ordinary prudence under like or similar 
circumstances might reasonably have foreseen. 4 

The California court in the case of Merrill v. Los Angeles Gas & 
Electric Co. 5 has used this strong language: "The proximate causa- 
tion is not always arrested by the intervention of an independent con- 
curring cause, whether that independent concurring cause may be classi- 
fied as act of God, or the wrongful act of a third person." It is 
believed that the better attitude is that taken by the court in the Mer- 
rill case, where the lower court was sustained in submitting to the 
jury the broad question as to what was the proximate cause of the in- 
jury. T. J. L. 

Public Service Corporations: Certificate of Public Necessity and Con- 
venience — The Great Western Power Co. applied to the Railroad Com- 
mission of California, under § SO of the Public Utilities Act for a cer- 
tificate of public convenience and necessity for permission to exercise 
franchises granted it in the counties of Solano, Napa, Sonoma and 
Marin. 1 The application was answered by the Pacific Gas and Electric 
Co., which already served to some extent most of the territory applied 
for, and by various local companies. The Commission denied the ap- 
plication, without prejudice to a subsequent application, with respect 
to the greater part of the territory served by the local companies and 
granted it as to all the territory served by the Pacific Gas & Electric 
Co., except Marin county. As to this last exception our Commission 
followed the rule adopted by the eastern commissions in holding that 
"when territory is now served by a public utility which opposes the 
application, the burden is upon the applicant to show that the present 
or future public convenience and necessity require, or will require, the 
granting of the application." 2 



2 29 Cyc. 499; Englehart v. Farrant & Co., L. R. 1897, 1 Q. B. D. 240 
(1896) Smith v. London & Southwestern Railway Co., L. R. 6. C. P. 14 
(1870); Wiley v. West Jersey Railway Co., 44 N. J. Law 247 (1882); 
Olson v. Gill Home Inv. Co., 58 Wash. 151; 108 Pac. 140 (1910); Pas- 
tene v. Adams, 49 Cal. 87 (1874); Merrill v. Los Angeles Gas & Elec- 
tric Co., 158 Cal. 499; 111 Pac. 534 (1910). 

3 Rogers v. Mo. Pac. Ry. Co., 75 Kans. 222 (1907). 

*Lane v. Atlantic Works, 111 Mass. 136 (1872); Seale v. Gulf C. & 
S. F. Ry. Co., 65 Tex. 248; 57 Am. Rep. 602 (1886). 

s 158 Cal. 499; 111 Pac. 534 (1910). 

1 Pacific Gas & Electric Co. v. Great Western Power Co., decided by 
Railroad Commission of California, June 18, 1912. 
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On the evidence in the case the Commission was amply justified in 
its finding of fact that the territory to which applicant was granted 
admission was not already served to saturation, — that there was business 
enough there to support two competing companies. 8 

But the Commission also based its decision on a further ground 
which it lays down as the determining factor that will govern its ac- 
tion on future applications of this character, in substantially the follow- 
ing form: If, at the time the application is made, the existing utility 
is not giving reasonable rates and efficient and satisfactory service; or 
is not exercising a progressive policy as to extensions, the competing 
company will be permitted to enter the field, even though the older 
company offers to improve its service. The attitude of the Commis- 
sion is that it is justified in using this power as a weapon to force 
public utilities always to keep their service and rates up to such a rea- 
sonably efficient standard that competing companies cannot demand 
admittance to their fiield under this plea. In this attitude, the Califor- 
nia Commission departs from the practice of the eastern railroad and 
utility commissions. 

The provision requiring a certificate from the Railroad Commission 
before a new company could begin construction of its line was first 
adopted by New York in 1890. 4 It has since been adopted by eight 
other States. In its inception in New York and its adoption by the 
other States the purpose of the provision was first and foremost to pro- 
tect the investing public from speculative enterprises; second, to pro- 
tect the consuming public from the burden of supporting two utilities, 
when without duplication of plants one would have served their needs; 
and third, to protect legitimate utilities from tribute demanded by the 
threat of competition. 5 The New York Commission has repeatedly 
refused to employ this provision for the purpose of controlling the 
rates and service of existing utilities. 6 It feels that evils in those fields 
can be better corrected by the use of power given to them to order 
improvements than by the indirect force of real or potential competi- 



2 In re application of Workman, Feb, 1912, Public Utilities Commis- 
sion of Kansas, Advance Sheets, No. 179; In re application of Niagara 
Falls Lighting Co., July, 1909, Public Service Commission of New 
York, 2nd dist, Vol. 1. 

8 Application of Islip Electric Light Co., May, 1910, Public Service 
Commission of N. Y, 2nd dist., Vol. 1; People ex rel Del. & H. R. R. 
Co. v. Bd of R. R. Comrs., 1908, 126 N. Y. App. Div. 492; 110 N. Y. S. 
862, 

*New York Statutes, 1890, c. 565. 

5 People ex rel Steward v. Bd. of R. R. Comrs., 1899, 160 N. Y. 
202; 54 N. E. 697; N. Y. C. &Hr. R. R. Co. v. Auburn Interurban Elec- 
tric Co. (1904); 178 N. Y. 75; 70 N. E. 117. 

6 Application of Buffalo R. & E. R. R. Co., March, 1909, Public Util- 
ities Commission of N. Y., 2nd dist., Vol. 1; Petition of Oswego Power 
Transmission Co., April, 1912, Public Service Commission of N. Y. 2nd 
dist. 
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tion. Its experience, coinciding with the sound economics of public 
utilities, has taught it that better results are obtained by a regulated 
monopoly than by two competing companies working within the same 
field. The latter situation often results in a combination, or at least 
an understanding between the competitors, and thus the means intended 
for improvement become the agency through which the same condi- 
tions are perpetuated. Or, if no combination or understanding is en- 
tered into between the competitors, the public has the burden of paying 
interest on a duplication of plants, for the law requires that rates must 
be such as to give a reasonable return to both sets of investors. 7 So 
strongly has the attitude of the New York authorities been opposed to 
constructions which would create unnecessary competition, that they 
have provisionally denied applications on the condition that the exist- 
ing utility makes certain definite improvements in rates, service and 
plant, within a certain period of time, and upon these improvements be- 
ing made within the required time, they have refused the application. 8 
Other States which have public utility commissions have followed the 
same line of reasoning and the same practice. 9 

Returning to California, we find that although our Commission has 
plenary power to order changes in rates and service, it has chosen 
rather than to exercise this power directly, to effect the purpose indi- 
rectly by leaving open the possibility of impending competition. It 
justifies its attitude by pointing to the fact that this one decision has 
resulted in a general reduction of power rates throughout the State. 
The Commission claims that the result in the majority of cases will be 
that the utilities will "be good" in advance, in response to the ever- 
present possibility of competition; that it will be seldom that an in- 
jurious duplication of plants will be forced on the community. By this 
method the desired results can be obtained sooner and with greater 
certainty than by the cumbersome method of making specific orders to 



7 Katonah Lighting Co.'s Application, Dec, 1907, Public Service 
Commission of N. Y., 2nd dist, Vol. 1. In re Amsterdam, J. & E. Ry. 
Co. 1895, 86 Hun. 578; 33 N. Y. S. 1009; In matter of application of At- 
lantic Highlands Gas Co., May, 1911, N. J. Public Utilities Commission 
Report for 1911, p. 56; In re application of Vermontville Farmers' Inde- 
pendent Tel. Co., Mich. Public Utilities Commission, Advance Sheets, 
1912; Weld v. Gas & Electric Light Comrs., 1908, 197 Mass. 556; 84 
N. E. 101. 

8 In re application of Swett Electric Light Co., July, 1908, Public 
Service Commission of N. Y., 2nd dist., Vol. 1, p. 295; In re application 
of Hartwick Power Co., June, 1910, Public Service Commission of N. 
Y., 2nd dist., Vol. 1, p. 783; In re application of North Shore Electric 
Light & Power Co., June, 1910, Public Service Commission of N. Y., 
2nd dist., Vol. 1, p. 785. 

9 Petition of Boston & Providence Interurban Co. for certificate of 
exigency, Jan., 1908, 39 Annual Report of Ry. Comrs. of Mass., p. 148; 
In re application of Lacrosse Gas & Electric Co., 1907, 2 Wis. R. R. 
Com. Rep., p. 3; In re application of Cashton, 1908, 2 Wis. R. R. Com. 
Rep., p. 677. 
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the offending company, involving prolonged hearings and appeals to 
the courts as to valuations, etc. The Commission, for the sake of the 
practical accomplishment of the end desired, risks the possible duplica- 
tion of plants in the rare instances of utilities persisting in unreason- 
able treatment of the public. R. W. M. 



Sales: Conditional Sale or Lease. — A case recently decided by the 
District Court of Appeal, First Appellate District, 1 brings up the fre- 
quently mooted question of construction as to whether a given instru- 
ment is a lease or a conditional sale. The court construed an instru- 
ment as a lease and permitted the plaintiff to recover by way of rent 
a sum of money which was but two dollars short of the entire agreed 
value of the article, seven hundred and twelve dollars. The contract, 
while denominated by the parties as a " lease," gave the " lessee " the 
right to own the property upon paying seven hundred and ten dollars 
as rent, plus an additional sum of two dollars. There was also a 
clause in the contract permitting the "lessor" to take possession of the 
chattel upon default and to keep all payments theretofore made. The 
defendant paid only the first installment of rent, amounting to about 
one hundred dollars, whereupon the plaintiff waited until the maturity 
of the last installment and sued for and recovered the whole price, less 
the small sum mentioned. 

The court's view that the contract was a lease and not a contract 
of conditional sale was rested upon a prior decision in the same court 
in an action wherein the same plaintiff sued other defendants upon the 
same form of contract. 2 The District Court of Appeal apparently in 
both of these decisions has failed to notice certain decisions of the 
Supreme Court of the State upon the subject. 8 These decisions state 
the general rule prevailing in most jurisdictions, which is formulated 
by a learned text writer as follows: "A lease contemplates only the use 
of the property for a limited time, and the return of it to the lessor 
at the expiration of that time. A conditional sale contemplates the ul- 
timate ownership of the property by the buyer . . . Sellers have 
frequently resorted to the device of making contracts in the form of 
leases with the option to the buyer to purchase for a small considera- 
tion at the end of the term provided the so-called rent has been duly 
paid. It is obvious that such transactions are leases only in name 
. . . and are subject to the rules governing conditional sales." * 



1 Harron, Rickard & McCone v. Cutting, IS Cal. App. Dec. 351 (Sept. 
23, 1912). 

2 Harron, Rickard & McCone v. Wilson, Lyon & Co., 4 Cal. App. 
488; 88 Pac. 512 (1906). 

3 Parke etc. Co. v. White River Lumber Co., 101 Cal. 37; 35 Pac. 442 
(1894); Lundy Furniture Co. v. White, 128 Cal. 170; 60 Pac. 759; 79 Am. 
St. Rep. 41 (1900); McCollough v. Home Ins. Co., 155 Cal. 662; 102 
Pac. 814 (1909). 

4 Williston, Sales, Sec. 336. 



